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Welcome

Another edition of our regular HM Brief brings you the usual mix of new legislation and case 
law affecting the social housing sector. Perhaps the biggest news is the coming into force of 
the Homes (Fitness for Human Habitation) Act 2018, which is set to bring fresh challenges 
to all landlords when it comes to disrepair claims. Elsewhere, we have developments on the 
public sector equality duty (PSED) front and some clarity on the use of break clauses in fixed 
term tenancies. There is rarely a dull moment in housing management! Enjoy!

Nick Billingham l Partner
T: 020 7880 4272
E: nick.billingham@devonshires.co.uk
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Recent cases provide guidance on 

the application of the Public Sector 

Equality Duty

The Public Sector Equality duty (“PSED”) 
encapsulated in Section 149 of the Equality 
Act 2010 is an important concept requiring 
public authorities and those exercising 
public functions to have due regard to 
the need to eliminate discrimination 
and promote equality of opportunity. 

Breach of the PSED by a landlord is frequently raised as 

a defence to possession claims and, increasingly, in other 

tenancy enforcement action. However, until recently, there 

has been little in the way of guidance as to what local 

authorities and registered providers should actually be 

doing in order to comply with this duty. There have been 2 

recent cases in the appellate courts which provide some 

guidance on application of the PSED.

 

Powell v Dacorum Borough Council [2019] EWCA Civ 

23

Possession proceedings were brought against Mr Powell 

as a result of various breaches of tenancy, including rent 

arrears and possession of cannabis. When defending the 

claim, Mr Powell did refer to suffering from some physical 

and mental disabilities, but no detail was provided and 

it was not at that stage alleged that the local authority 

had breached the PSED. Parties compromised the 

proceedings by way of a suspended possession order 

which Mr Powell subsequently breached. As a result of 

this, Dacorum applied for a warrant. 

Before applying for this, the housing officer sought to 

make enquiries with Mr Powell (who failed to respond) 

and with the local community health and drug and alcohol 

teams who confirmed that Mr Powell was not registered 

with them. Mr Powell applied to suspend the warrant and 

sought to argue for the first time that there had been a 

breach of the PSED by Dacorum at the stage of applying 

for the warrant. Prior to the hearing, Mr Powell produced 

medical evidence which stated that he suffered from a 

psychotic illness and, on receipt of this, the local authority 

carried out a proportionality assessment and considered 

the PSED.

The Court of Appeal held that there had been no breach 

of the PSED. At the time the warrant was requested, 

there was no information concerning the tenant suffering 
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from a disability. The housing officer had made enquiries 

and established that there had been no change of 

circumstances since the possession order was made. 

When medical evidence was provided by the tenant, an 

assessment was carried out which considered the PSED 

and, as per earlier case law, a landlord is able to remedy a 

breach of the PSED at a later stage.

Significantly, the Court highlighted that previous decisions 

on PSED had to be taken in context. Application of the 

PSED “will differ from case to case, depending on function 

being exercised and the facts of the case….The decision 

of a Minister on a matter of national policy will engage very 

different considerations from that of a local authority official 

considering whether or not to take any particular step in 

ongoing proceedings seeking to recover possession of a 

unit of social housing.”

Forward v Aldwyck Housing Group [2019] EWHC 24 

(QB)

Aldwyck issued a possession claim relying on various 

allegations of anti-social behaviour, including drug use and 

dealing at the property. Mr Forward admitted that he was 

a drug user but alleged that, as a result of mental health 

issues, he was vulnerable to exploitation and unable to 

control the behaviour of his visitors, which had led to the 

allegations of nuisance.  

At the time of the hearing, Mr Forward was still waiting 

to be seen by the community mental health team and no 

medical evidence was available to support his assertion 

that the allegations of anti-social behaviour resulted from 

his mental health issues. He also failed to call two police 

officers who had provided statements confirming that they 

considered him to be vulnerable. 

It was accepted at trial that Aldwyck had failed to have 

due regard to the PSED but the judge decided that this 

was immaterial when considering the reasonableness 

of making a possession order. The judge incorrectly 

considered that a breach of the PSED could not be a 

defence to a possession claim and Mr Forward appealed 

the decision.

The appeal was dismissed. Whilst it was accepted that 

the judge had erred in her approach to the PSED, she 

had been entitled to conclude that making a possession 

order was the only way to stop the nuisance that was 

occurring. Further, even if proper consideration had 

been given to the PSED prior to the trial, there was 

nothing to suggest that the outcome would have been 

any different. The judge concluded that “it would be 

wholly unfair and disproportionate for me to allow 

this appeal because of the errors in Judge Wood’s 

approach when the entitlement of the respondent to 

seek eviction and the reasonableness of making the 

order sought, have already been clearly established on 

the facts of this case”.

In practice, these recent decisions do not change 

what registered providers and local authorities should 

be doing when taking tenancy action against tenants 

suffering, or suspected to be suffering, from a disability. 

The significance of the duty cannot be downplayed and 

landlords should still be carrying out detailed Equality 

Act assessments which have the necessary due regard 

to the PSED as soon as they are on notice of any 

potential disability. This assessment should be kept 

under review throughout proceedings and when any 

new evidence is received. 

The decisions do, however, emphasise the contextual 

approach that should be taken to application of the 

PSED when this is raised as a defence to individual 

tenancy enforcement cases. Whilst each case will turn 

on its facts, the decisions are certainly to be welcomed 

positively and are likely to be useful precedent for 

landlords when PSED defences are raised in legal 

proceedings. 

For more information, please contact Rebecca Brady.

Rebecca Brady  
Chartered Legal Executive Lawyer
T: 020 7065 1838
E: rebecca.brady@devonshires.co.uk



Livewest Homes Limited v Sarah Bamber 

[2018] EWHC 2425 (QB) – More uncertainty 

surrounding fixed term tenancies

This was Ms Bamber’s appeal of a first 
instance decision that Livewest were not 
required to give Ms Bamber 6 months’ 
notice of the fact that they did not propose 
to grant her another tenancy on the expiry of 
her fixed term tenancy pursuant to Section 
21(1B) of the Housing Act 1988 (“the Act”) 
when exercising a break clause within the 
probationary period of her fixed term tenancy. 

Facts 

Ms Bamber was granted a 7 year fixed term tenancy 

by Livewest. The tenancy agreement provided for a 12 

month ‘starter’ period (extendable to 18 months) and 

that during the ‘starter’ period there was a break clause 

which read: 

2.1 “Break clauses”: We may end the fixed term of 

the tenancy in the following circumstances. These 

are called “break clauses”. 

2.1.1 During the starter period, or extended 

starter period, we may give you two months’ 

written notice ending the tenancy…”

2.2 Format of notices: A notice under clause 2.1 

may be in any written form.

Following accusations of anti-social behaviour, a notice 

purporting both to exercise the 2 month break clause 

at 2.1.1 and to be a section 21 notice was served on 

Ms Bamber by Livewest. Upon expiry of the 2 month 

notice period, Livewest brought possession proceedings 

against Ms Bamber relying upon the notice. 

Ms Bamber defended the proceedings on grounds 

that tenancy was for a term certain of 7 years meaning 

section 21(1B) of the Act applied, which meant that 

Livewest were required to serve Ms Bamber with an 
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additional 6 month 21(1B) notice when seeking to end 

the tenancy and the Court could not therefore make a 

possession order as they had not done so. The judge 

at first instance rejected this argument and made a 

possession order.  Ms Bamber appealed to the High 

Court. 

The Judgment 

The appeal judge found that Livewest were not required 

to give 6 months’ notice pursuant to Section 21(1B) 

of the Housing Act 1988 in order to determine Ms 

Bamber’s tenancy during the probationary period. 

The reason for this was that Livewest’s exercise of 

their contractual right to break the tenancy during the 

probationary period meant that the tenancy “was no 

longer a fixed term tenancy for a term certain of not less 

than two years”. 

This was because the effect of service of the break 

notice was to leave Ms Bamber with a statutory periodic 

tenancy pursuant to Section 5(2) of the Housing Act. 

As such, the provisions of Section 21(1A) and Section 

21(1B) requiring six months’ notice no longer applied 

and the Court could make a possession order. 

This decision appears to provide some clarity on the 

issue of whether a 6 month 21(1B) notice must be 

served in addition to a 2 month section 21 notice when 

a Landlord is seeking to exercise a break clause during 

a probationary period of a fixed term tenancy. However, 

the decision has attracted criticism on the basis that, 

applying the logic of the judgment, the whole purpose of 

s.21(1B) is undermined. 

The purpose of s.21(1B) is to ensure Landlords give 

tenants at least 6 months’ notice of the fact they will not 

be offered a new tenancy at the end of the fixed term of 
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their current tenancy and, if a Landlord fails to give such 

notice, the court cannot make a possession order based 

upon a section 21 notice. However, applying the finding 

of the judge in Bamber, a Landlord’s failure to serve a 

s.21(1B) notice would not stop the court from making a 

possession order after the end of the fixed term. 

This is because where there are possession proceedings 

at the expiry of a fixed term they will always, by 

definition, be after the end of a fixed term and when a 

statutory periodic has arisen. This means the tenancy 

will “no longer be a fixed term tenancy” thus allowing 

the landlord to serve a valid s.21 notice at that time. The 

Landlord would accordingly not be penalised for failing 

to serve a s.21(1B).

Ms Bamber was given permission to appeal to the Court 

of Appeal in January 2019 so it may be the case that 

further clarification is provided on this issue. However, 

as laid out below, this may be of less relevance in the 

future.

   

The death of Fixed Term Tenancies?

With the enactment of the Localism Act 2011 and the 

powers contained therein allowing local authorities to 

offer secure fixed-term tenancies with a minimum term 

of two years to new social tenants from 1 April 2012 

onwards, the Government made it clear they intended 

to give local authorities and registered providers greater 

freedom to manage their housing stock by offering 

fixed term tenancies. This led to large numbers of RPs 

beginning to offer fixed term assured shorthold tenancies 

to new tenants from 2012 onwards.   

Further, when the Housing and Planning Act 2016 was 

enacted it contained provisions which, if brought into 

force, would prevent local authorities in England from 

offering secure tenancies for life in most circumstances 

meaning the provisions would phase out lifetime 

tenancies and replace them with longer fixed term 

tenancies. As such, it seemed clear that the Government 

remained keen on fixed term tenancies as the tenure 

type of choice for the social housing sector.  

However, this changed significantly on 14 August 2018 

when the Social Housing Green Paper ‘A new deal for 

social housing’ was published, in which the Government 

confirmed they were not going to implement the 

provisions in the Housing and Planning Act 2016 

referred to above.

This decision together with the on-going uncertainty 

surrounding the operation of the fixed term tenancy 

regime highlighted in cases such as Bamber and the 

added administrative burden the renewal process 

creates has led a number of high-profile registered 

providers to confirm that they are no longer going to 

offer fixed term tenancies to new tenants and some 

have begun the process of converting existing fixed term 

tenancies into ‘lifetime’ assured tenancies.

London and Quadrant Housing announced on 27 

February 2019 that they had begun the process of 

converting its 8,500 existing fixed-term tenants into 

open-ended tenancies. In the same week, Peabody 

announced they had stopped issuing fixed-term 

tenancies stating that they had decided to move away 

from fixed-term tenancies after a review found “no 

difference in the level of rent arrears or terminations 

between fixed-term and lifetime tenancies and no 

increase in mobility due to change in circumstances 

including downsizing.” 

Considerable numbers of other RPs are following 

suit and beginning to phase out the use of fixed term 

tenancies. As such, this suggests that we are potentially 

beginning to see the end of the fixed term tenancy 

as the tenure of choice offered to new tenants with a 

reversion to periodic ‘lifetime’ tenancies going forward. 

For more information, please contact Mark Foxcroft.

Mark Foxcroft | Solicitor 
T: 020 7065 1861
E: mark.foxcroft@devonshires.co.uk
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Gas Safety Certificates and 
Section 21 Notices: Shooltz is 
here to stay

The recent county court decision in Trecarrel 
House Limited v Rouncefield affirming the 
decision of HHJ Luba QC in Caridon Property 
Limited v Monty Shooltz together with 
confirmation from the MHCLG in January 
2019 that the Government does not intend to 
legislate to address the result of that decision 
make it clear that the effect of Schooltz will 
continue to be felt for the foreseeable future. 

As such, landlords must ensure they are taking steps 

to provide new assured shorthold tenants with valid 

gas safety certificates (GSC) prior to the tenancy 

commencing so as to protect their ability to serve a 

section 21 notice once the tenancy commences.   

We provide a brief reminder of the position below in 

order to assist Landlords in this regard. 

Background

The Assured Shorthold Tenancy Notices and Prescribed 

Requirements (England) Regulations 2015 provide that 

Landlords cannot serve a valid section 21 notice if they 

are in breach of a prescribed requirement. One of those 

prescribed requirements is the requirement contained 

at Paragraph 36(6)(b) of the Gas Safety (Installation 

and Use) Regulations 1998 for a Landlord  to provide 

a new tenant with a valid GSC prior to their tenancy 

commencing. Following the commencement of Section 

41 of the Deregulation Action 2015, this is now a 

requirement for all assured shorthold tenancies which 

commenced after 1 October 2015. 

In the matter of Caridon Property Limited v Monty 

Shooltz, an appeal by Caridon, HHJ Luba found in 

his judgment of 8 February 2018 that Caridon’s failure 

to comply with Paragraph (6)(b) of the Gas Safety 

Regulations by not providing Mr Shooltz with a valid 
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GSC prior to his tenancy commencing was a failure 

to comply with a prescribed requirement meaning 

they were unable to serve a section 21 notice. The 

requirement could not be complied with by a valid GSC 

being served after commencement of the tenancy but 

prior to the service of a section 21 notice. As such, the 

landlord had a “once and for all” chance to get it right at 

the commencement of the tenancy and, if they failed to 

do so, they lost the ability to seek possession via service 

and expiry of a section 21 notice. 

The Ministry of Housing, Communities and Local 

Government

Following HHJ Luba’s Judgment, there was much 

consternation among Landlords in both the private 

and public sectors as there was concern that many 

Landlords may have inadvertently failed to comply with 

the requirement to provide a valid GSC prior to the 

commencement of a tenancy meaning they had lost the 

ability to recover possession via the mandatory ‘no-fault’ 

section 21 route. 

The National Landlords’ Association accordingly 

pressed the Government throughout 2018 to legislate 

to address the ruling in Shooltz. However, despite this, 

on 9 January 2019 the MHCLG confirmed that the 

Government did not intend to legislate to address the 

ruling in Shooltz stating instead that they will “update 

the guidance available to landlords on the Gov.uk 

website, to ensure landlords are certain of their legal 

responsibilities”. 

Trecarrel House Limited v Rouncefield 

On 13 February 2019, the decision of HHJ Luba QC was 

reaffirmed by HHJ Carr in the case of Trecarrel House 

Limited v Rouncefield in an appeal by Rouncefield heard 

at Exeter County Court. In this matter, it was accepted 

that no GSC had been provided or displayed before 

the start of the tenancy but one was served prior to 

the service of the Section 21 Notice. HHJ Carr allowed 

the appeal and the possession claim was accordingly 

dismissed as a result of the Landlord’s failure to 

comply with the relevant paragraph of the Gas Safety 

Regulations. 

HHJ Carr stated within his judgment that the prescribed 

requirements were clear and that “No landlord loses the 

ability to rely on s.21 unless they have failed to provide 

basic safety information”.

Accordingly, it is clear that, despite concerns being 

raised by Landlords regarding the effect of the decision 

in Shooltz on their ability to seek possession, both the 

Government and the Courts have confirmed that they 

are of the opinion that the decision in Shooltz was 

correct. As such, Landlords must take steps to ensure 

that copies of valid GSCs are provided to new tenants 

before the tenancy commences or face being unable to 

recover possession via the section 21 process.  

For more information, please contact Ben Tarbard.

Ben Tarbard | Trainee Legal Executive  
T: 020 7880 4209
E: ben.tarbard@devonshires.co.uk

Housing Management Brief
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How will it affect 
you?

The Homes (Fitness for Human Habitation) Act 
was enacted on 20 December 2018 and some 
of its provisions came into force this month. 
These new provisions will affect the extent of 
Landlords’ repair obligations and, as such, 
bring the risk of exposure to new claims from 
tenants and occupiers. As such, we write to 
provide a brief summary of the Act and the 
potential impact it will have on Landlords. 

How has the law changed?

The Homes (Fitness for Human Habitation) Act 2018 is 

new legislation amending part of the Landlord and Tenant 

Act 1985.  It means that rented homes, in both the private 

and social sector, must be fit for human habitation at 

the time the tenancy is granted and that it remains so 

throughout the tenancy. The new rules replace outdated 

laws, which required homes with an unrealistically low rent 

of less than £80 per year to be fit for human habitation. It 

is also expected that changes will be made to the existing 

housing disrepair protocol to include fitness claims 

alongside. 

When does the law come into force?

There will be a phased implementation but the new 

provisions are now in force for all new tenancies under 

seven years (or longer if granted by a RP) and new 

periodic tenancies. 

It will then apply to all tenancies that become a periodic 

tenancy after 20 March 2019 (as and when they turn 

periodic or are renewed). Finally, it will apply to all existing 

periodic tenancies from 20 March 2020.

Does it apply to all tenancies?

The new rules apply to all new tenancies of less than 

seven years (or longer if granted by a RP and not a shared 

ownership lease), including periodic tenancies, and those 

which begin as a fixed term before 20 March 2019 but 

become a periodic tenancy (or are otherwise renewed) 

after this date. It will not affect licences.

It will also apply to existing periodic tenancies from 20 

March 2020 giving landlords 12 months to ensure homes 

are fit for human habitation. The legislation will not affect 

fixed term tenancies starting before 20 March 2019 until 

they are either renewed or become periodic after that 

date. 

How is ‘fit for human habitation’ defined or tested?

Ultimately, it will be up to the courts to determine whether 

a home is fit for human habitation. 

It will of course remain to be seen what the courts make 

of the new provisions but Section 10 of the Landlord and 

Tenant Act 1985 requires the court to have regard to the 

following: repair, stability, damp, internal arrangement, 

natural lighting, ventilation, water supply, drainage and 

The Homes (Fitness for Human 
Habitation) Act 2018
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sanitary conveniences, facilities for preparation and 

cooking of food and for the disposal of waste water. 

The new provisions add to that list the Housing Health 

and Safety Rating System (HHSRS), which currently 

categorises 29 potential hazards: including damp and 

mould growth, noise, pests and fire hazards. It is important 

to note that a property does not have to have a hazard 

to be unfit for human habitation. The new provisions will 

apply to the tenant’s property and any common parts 

which the tenant has access to – mirroring the current law 

on usual disrepair claims. 

    

What impact could the new rules have on landlords?

The potential impact on landlords, especially those in the 

social housing sector, could be significant. Previously, 

landlords have only been affected by disrepair provisions, 

which means that legally, landlords don’t have to replace 

or upgrade the property or services in the home unless 

they have fallen out of repair. 

The new rules may put much more onus on landlords to 

ensure all parts of a home meet a higher standard which 

could mean improvements. 

However, a key question will be whether the property is 

not reasonably suitable for occupation having regard to 

the defects as a whole – it is unlikely to be concerned with 

minor defects. 

It is also worth bearing in mind that a landlord will not 

be required to remedy defects that arise from the act or 

default of a tenant. The tenant will need to prove that the 

landlord is responsible for carrying out the works required.

What are the implications for landlords who breach 

the new rules?

As in disrepair cases, tenants will be able to ask the 

courts to order specific performance (an order requiring a 

landlord to carry out works). Tenants will also be able to 

seek damages for breach of contract with compensation 

assessed in the way disrepair claims are currently. Legal 

aid will be available for tenants in certain cases as well as 

no win, no fee arrangements. Most cases will be heard 

in the County Court but as the new Act will be open to 

interpretation, it is likely that there will be significant scope 

for appeals to work out what the new provisions really 

mean in practice. 

For further information or advice on the Homes (Fitness for 

Human Habitation) Act 2018 and its impact on landlords, 

please contact Lee Russell, a solicitor in our Housing 

Management team.

The Homes (Fitness for Human 
Habitation) Act 2018

Lee Russell | Solicitor 
T: 020 7880 4424
E: lee.russell@devonshires.co.uk
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Faces behind the Devonshires Team - 
What we’ve been up to:

Donna McCarthy - Donna has been absorbed in tackling a number of 
actions under the Equality Act 2010 and all matters related to PSED 
assessments.

Anna Bennett - Anna is back from maternity leave, and enjoying working 
with old and new clients on everything from disrepair to exclusion orders 
to advices on adopted footpaths and fly-tipping.

Billy Moxley - Billy has recently returned from Thailand and has spent 
his time preparing witness statements for a possession Trial and issuing 
gas injunctions.

Rebecca Brady - Rebecca had her first external speaking slot at the 
Total Housing Conference in Brighton in March, speaking on the Public 
Sector Equality Duty and the imminent Homes (Fitness for Human 
Habitation) Act 2018. She has also been busy preparing for a three day 
contested succession case due to commence at the end of the month.

Lee Russell - Lee has spent the last few months getting clients up to 
speed on the new Homes (Fitness for Human Habitation) Act 2018, while 
dealing with a Public Sector Equality Duty appeal in the High Court.

Hetal Ruparelia - Hetal has been busy successfully defeating a claim 
for judicial review in relation to market pitch fees for Leighton Linslade 
Borough Council and delivering more training on GDPR.

Nick Billingham - Nick has joined the JUSTICE Housing Disputes Working 
Party, which is looking at proposals for a more effective housing dispute 
system, providing timelier resolution of housing disputes, expanded use 
of digital processes and early dispute resolution mechanisms.
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Samantha Grix - Samantha Grix and Rebecca Brady are pleased to be 
hosting a seminar on Unexpected and unexplained deaths, the Coroner 
and Inquests at our offices on 4 April 2019. If you are interested in 
attending please contact our Business Development team.

Thomas Molony - Tom has recently joined the HM team and has been 
assisting Lee Russell and Kerri Harrison on a number of disrepair cases.

Abs Laji - Abs has been assisting our solicitors with some exciting and 
complex injunctions, and developing our successful fixed fee forfeiture 
and possession schemes.  

Aston Kazlauskas - Aston is busy dealing with a number of possession 
and disrepair claims. He is currently working on a serious anti-social 
behaviour injunction case.

Rebecca Goodwin - Rebecca is currently preparing for a one day trial, 
which will hopefully conclude a long ongoing possession claim against a 
tenant with rent arrears of over £20,000.

Natalie Kent - Natalie has been assisting Hetal and Donna with their 
case load, including some meaty disrepair and ASB cases.

Siobhan Livingston - Siobhan has been assisting with a number of 
shared ownership and complex succession matters.



HM Update

28 March 2019

Half day session

Tackling Tenancy Breach

3 April 2019

Half day session

 
Local Authority Enforcement and the 
HHSRS: A Practical Guide for Landlords

9 May 2019

Half day session

Defending Actions for Disrepair and 
Claims under the Environmental 
Protection Act 1990

13 June 2019

Half day session

Seminar Programme

NEW

Legal Updates and Seminars
Devonshires produce a wide range of briefings and legal updates for clients as well as running 
comprehensive seminar programmes. 

If you would like to receive legal updates and seminar invitations please visit our website on the link 
below.

https://www.devonshires.com/join-mailing-list/



Help is at hand
Housing Management Helpline

Devonshires is pleased to offer a free Housing 
Management helpline. Gain instant access to qualified 
housing lawyers throughout the business day. Get direct 
legal advice on specific issues and a quick response to an 
immediate problem. 

Housing Management Helpline 

0800 0854 529
Monday to Friday 9am - 5pm

www.devonshires.com 
30 Finsbury Circus, London EC2M 7DT

Leasehold Management
Help is at Hand

Devonshires is pleased to offer a free Leasehold 
Management helpline. Gain instant access to qualified 
Leasehold Management Lawyers throughout the business 
day. Get direct legal advice on specific issues and a quick 
response to an immediate problem.

Leasehold Management Helpline 

0845 994 0091
Monday to Friday 9am - 5pm



30 Finsbury Circus, London EC2M 7DT  t: 020 7628 7576  f: 0870 608 9390
www.devonshires.com


