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Welcome to the latest edition of the ‘Litigation Know How Brief’, prepared by Devonshires’
Litigation & Dispute Resolution team.
In May we were joined by one of the UK’s leading insurance lawyers, Stephen Netherway
(formerly CMS Cameron McKenna), as partner heading our insurance team. We were
then instructed to advise the owners of the rather splendid luxury river boat that was
hit by a ship and sunk in Venice – this was filmed and reported on widely including the
BBC. Stephen had to fly to Venice to make sure the claim was correctly filed.
In addition to our dispute resolution services and insurance we have specialist expertise
in insolvency, debt recovery, regulation (all UK aspects especially professional and
finance), political funding, banking & finance, corporate, PFI (focusing on healthcare,
schools and waste), commercial agreements (with considerable emphasis on supply
and IT/Telecoms), land disputes, fraud (asset recovery), crime, landlord and tenant,
construction, employment, military (Northern Ireland), art and antiquities, coroners and
tax disputes. We doubt that many firms have the depth of litigation we have. 50% of the
firm is now litigation which is 125 people in London, Colchester and Leeds.
A few examples of the work carried out this year can be found on page 18.
This brief was put together by our young and exciting team members. We remain true
to our core beliefs that partners actively work on cases (we don’t have lawyers internally
managing) and this way they share their expertise and work is delegated so that juniors
run cases with partner support and so get cutting edge expertise.
We hope you enjoy this brief.

The tiny print
This is one of a series of publications published by Devonshires’ Litigation & Dispute Resolution Department.
No action should be taken on the matters covered by this document without taking specific legal advice.
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“Houston, we have a problem”

The popular (but in fact erroneous)
quotation from the radio communications
in the Apollo 13 space mission has
become a popular refrain to account,
informally, the emergence of an
unforeseen problem.
When it comes to notifying hitherto unforeseen problems
to insurers under the terms of relevant insurance policies,
a rumbling legal issue over the years, is to what extent
is a general notification of a problem sufficient to cover
for indemnity purposes the subsequent ascertainment
of detailed defects, or negligence, or to cover what may
become to be seen as a plethora of third party liability
claims over a lengthy subsequent period of time.
Effectively notifying a circumstance under a “claims made”
policy, so that it ensures that later claims attaches to the
initial notification, has periodically exercised the Courts as
disputes between policyholders and insurers on this issue
arises. Usually the issue in dispute is whether the initial
notification of a potential problem or a claim embraces
later claims made against the policyholder, or later
claims should be aggregated together under that original
notification, as opposed to not being attached to that
insurance policy- and that insurer- at all.
4

In the recent Court of Appeal decision in Euro Pools Pic
(In Administration) v Royal Sun Alliance Pic, the Courts
provided yet further clarification on the scope and effect of
a policyholder’s notification of circumstances.
In this case Euro Pools (EP), whose business was in the
installation of swimming pools, discovered an issue with
“moveable booms”: these would rise and fall to divide a
pool into different walled zones. EP notified its 2006/7
professional indemnity insurers, RSA, on the basis these
were “circumstances which might reasonably be expected
to produce a Claim”.
EP told RSA there were air leaks in the steel tanks within
the booms and it was fixing these with inflatable bags. The
inflatable bags then failed, and at a later point in time a
hydraulic system solution was introduced.
EP made claims against RSA under the 2006/7 year, on
the basis this policy covered costs and expenses and
liability relating to the inflatable bags, and also the 2007/8
policy on the basis that this covered such costs/expenses
and liabilities relating to the hydraulic system.
RSA argued that all costs attached to the 2006/7 policy
and were subject to a single £5m limit of indemnity. If this
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was correct then the effective limit of indemnity that RSA
would be subject to was less than if they had to pay up to
the limits on both the 2006/7 and 2007/8 policy years.

This decision helps clarify the scope of a “hornet’s
nest” or “can of worm” notification in a situation where a
policyholder is facing a problem which is still developing.

Before the High Court, the judge held the costs of
the hydraulic system fell to the 2007/8 policy on the
basis there was no causal link between the notified
circumstances relating to the air leaks in the tanks and the
later problems with the bags.

So, a policyholder can notify awareness of a problem
which might reasonably produce a claim (a relatively
undemanding test that does not require full knowledge of
the cause of the problem or the potential consequences)
and all later claims that have a non-coincidental
connection to the cause, or to the consequences
of the cause, will attach to that initial notification of
circumstances.

On appeal, the Court of Appeal disagreed and allowed
RSA’s appeal, holding that the circumstance which had
been notified in 2006/7 was that the booms were not
rising and falling properly rather than a problem specific
to the steel tanks. At the time, EP did not know the
fundamental cause of the problem but this did not matter.
The notification of circumstances would cover the defects
causing, and the symptoms and consequences of, the
circumstances notified. It was not necessary to “overanalyse the problem by dissecting every potential cause of
the problem as a different ‘notifiable’ circumstance”.
The later claim for the cost of solving the problem arose
from the circumstances notified in the first policy year and
there was no additional indemnity under the second policy
year.
The following key points were also made and are also
“takeaways” from the case:
• When notifying insurers, whilst a policyholder has to
know of circumstances which might reasonably be
expected to produce a claim, the policyholder does
not have to know the cause of the problem, the
consequences that may flow from it, or how to remedy
it.
• A “can of worms” or “ hornet’s nest” notification can be
made where the exact scale and consequences of the
problem are not known.
• If there has been a validly made notification of
circumstances, any claim arising from those
circumstances will be deemed made within that period
of insurance provided there is a causal (not merely
coincidental) link between the notified circumstances
and the later claim.
• The requirement for a causal link between the
circumstances notified and the later claim “is not a
particularly demanding test of causation”.

The decision is neither pro policyholder or pro insurer
as its relevance may assist either on any given factual
situation, but what it does underscore for policyholders
who have “claims made” insurance policies is that they
should take care in the language they use to notify wide
scale problems, particularly where investigations are
ongoing and the cause of the problem and solutions to it
remain uncertain and unknown.
For further information, please contact Stephen
Netherway.

Stephen Netherway
Partner
020 7880 4328
stephen.netherway@devonshires.co.uk
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“Rocket Docket” Justice

Following the successful pilot between
2015 and 2017, the Business Court in
England and Wales have now embedded
in the High Court procedures a couple
of shorter and more flexible litigation
procedures, aiming to simplify the
court and trial preparation processes
and to bring cases to a swifter trial and
judgment.

The focus of this article is on the STS as this provides
a more compartmentalised and therefore more focused
regime than the FTS for efficiently disposing of cases
(the author handled the very first STS case to trial and
judgment in the Commercial Court).

Known separately as the Shorter Trials (STS) and Flexible
Trials (FTS) Schemes, these have introduced a simplified
court procedure that minimises factual and/or expert
evidence. The STS provides a structure and timetable that
aims to provide a trial and judgement with about a year
from the commencement of proceedings where a trial
length of no more than four days, including reading time, is
required.

•
•

The FTS provides a slightly lower level of streamlining
applicable to all cases, including focusing on the
shortening of trial lengths by the reduction in oral evidence
and submissions, but the aim of both Schemes is to
‘achieve shorter and earlier trials for business related
litigation, at a reasonable and proportionate cost’.

6

Under the STS:
•

•

•
•
•
•
•

Parties can issue cases directly onto the STS, or
transfer existing cases across.
Scope for parties to extend the timetable is limited.
A simplified pre-action procedure replaces any
otherwise applicable pre-action protocols.
The length of statements of case, witness statements
and expert reports are restricted (for example, a
maximum of 20 pages for the Particulars of Claim).
All proceedings will be heard by the designated judge
as far as possible to reduce reading time.
Applications will generally be dealt with on paper.
Disclosure is limited to documents relied upon or
specifically requested.
Trial length is restricted to 4 days (including reading
time) and cross-examination is restricted.
Costs budgeting will not apply unless otherwise
agreed.
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The STS is not mandatory and whether the case is
suitable for the STS is at the court’s discretion. Cases
involving multiple issues, multiple parties, public
procurement issues or fraud (and dishonesty) allegations
are identified as not suitable for the STS.

Whilst the disclosure pilot achieves this aim by providing a
range of disclosure options, note that under the STS, key
disclosure duties are directed instead to serving a bundle
of core documents with their pleadings and make specific
requests for any additional disclosure.

From experience, for claimants the Schemes offer a
procedural route to swift hearings and determinations;
recalcitrant defendants must be aware of short turnaround
times for protocol responses and defences and the need
for an early raising of any objection to the applicability of
the Schemes, normally not later than in advance of the first
Case Management Conference (CMC). The real attraction
is the court driven target of a trial and issued judgment
within a year of issuing proceedings.

There has been in recent times, quite rightly, much
criticism made of expensive procedures and the time that
it takes to reach trial in the English Courts. What the STS
and the judicial support for it shows is that the culture of
litigation is changing and is being driven by those sitting at
the top, the Judges.

The Courts’ appetite to support these alternative
processes are vital but this is already clearly signposted
by the Court’s review of the relevant principles to STS
application in the 2018 case, Excel-Eucan Ltd v. Source
Vagabond System Ltd.
In that case the defendant argued that the procedure was
not suitable based on the complexity of the case, the
need for disclosure and the likely length of trial.

For further information, please contact Stephen
Netherway, who handled the very first STS case to trial
and judgment in the Commercial Court.

Stephen Netherway
Partner
020 7880 4328
stephen.netherway@devonshires.co.uk

The Court disagreed: noting that the length of the
statements of case suggested complexity, it pointed out
that the real nub of the STS rested on whether the case
can properly be contained within the trial estimate of no
more than four days and whether it truly required extensive
disclosure and/or reliance upon extensive witness or
expert evidence.
He concluded that neither the over-lengthy pleadings, nor
the potential disclosure, nor the need for five witnesses
amounted to sufficient complexity to make the case
unsuitable for the STS. The critical factor for deciding such
suitability was whether the case could be heard within four
days, and the judge hearing the application concluded on
the facts that four days was enough.
We do of course now have the disclosure pilot (which
started in January 2019). The aims of that focus on
seeking to streamline and limit disclosure shares the STS
aim of simplifying litigation processes and saving costs.
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“That’s not what we meant” – rectification of contracts

The Court of Appeal has recently clarified
the legal test for claims in rectification on
the basis of common mistake in the case
of FSHC Group Holdings Limited v. GLAS
Trust Corporation Ltd [2019] EWCA Civ
1361.
Rectification is an equitable remedy through which the
Courts can correct the written terms of a contract to reflect
the parties’ contractual intention. The amended document
will then take effect as amended from the time it was first
made.
There has for the past decade been some ambiguity as to
the correct approach as a result of the case of Chartbrook
Ltd v Persimmon Homes Ltd [2009] UKHL 38 in which
Lord Hoffman commented that the correct approach to
rectification was a “wholly objective” test. This meant
that the Court should not assess the parties’ subjective
intentions through evidence of their actual state of mind
at the time, but should decide what an impartial observer
would have concluded having regard to the background
facts and communications between the parties.
The controversial observation was not a part of the
reasoning that decided this claim and was therefore not
binding. Still, the analysis was followed in some judgments
while being criticised in others, which led to considerable
uncertainty as to the correct approach.
8

The case
The Court of Appeal has now clearly restated the test
and the correct approach to be followed in FSHC Group,
which concerns a complex corporate acquisition between
the parties. Years later, it was discovered that a security
document that was required to be in place was omitted
from the documentation.
In order to avoid an event of default and associated
consequences, FSHC and the security agent quickly
entered into two deeds of accession which would plug
the gap in the security by allowing FSHC to accede to two
pre-existing security agreements.
Unfortunately for FSHC, it later discovered that the effect
of the deeds was also that it had signed up to onerous
additional obligations, including a covenant to pay the
secured obligations exceeding £500 million on demand.
FSHC sought rectification of the deeds, arguing that the
intention was to do no more and no less than fill in the
void in security arising out of the discovery of the missing
security document.
The judgment
The Court of Appeal granted the rectification sought
and decided to clarify the law on the correct test for
rectification in the case of common mistake. It identified
two different situations:

Litigation Know How - Autumn 2019

1. Where a document fails to give effect to a prior concluded
contract between the parties, ie: where the parties have
agreed in a binding contract to enter into another future
contract on certain terms, but the second contract mistakenly
contains different terms.
In this case, the Court should enforce the first agreement on
the terms agreed between the parties by rectifying the second
document. In this case, the general approach to interpreting
contracts applies, which is an objective test, ie: what a
reasonable man would consider the parties had in the first
contract agreed to record in the second document.
2. Where a document executed by parties mistakenly fails
accurately to record the common intention of the parties.
In this case, the Courts are concerned with assessing the
parties’ subjective state of mind at the time as it seeks to
determine whether it should correct a document to reflect
what the parties in fact intended. There must also be an
outward expression of accord, meaning that the parties must
have, through communications exchanged between them,
understood each other to share this intention.
Comment
This case, at least at Court of Appeal level, clarifies the relevant
tests in two alternative scenarios.
In the latter situation, parties will need to evidence their intention
at the time of entering into a contract and that this intention was
communicated. It is therefore, in case a dispute later arises,
very important to keep documentary evidence of intentions
and negotiations prior to entering into a contract, including
attendance notes, meeting minutes and related correspondence.
Of course, a much better way of avoiding having to claim
rectification in the first instance is to make sure that any
document that is entered into accurately reflects the parties’
intentions. Legal advice should if possible be sought prior to
entering into any contract in order to avoid further legal costs
down the line when a dispute arises.

For further information, please contact Pauline Lépissier.

Pauline Lépissier
Solicitor
020 7880 4293
pauline.lepissier@devonshires.co.uk
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Insurers: Please pay, no more delay

For many businesses, and individuals,
the fact that an insurance policy claim
is being sought can be stressful and
distressing enough, but where for
example significant property damage
or business interruption or other “first
party” losses have been suffered, timely
receipt of insurance monies may also be
business critical.
One of the long standing problems with the English law’s
treatment of insurers’ delay to payment of valid claims
was that it offered no meaningful remedy to a business
or individual who was in desperate need to receive the
indemnity payment due.
Yes, interest might be awarded, but often that did not
compensate for the real business effect of cash flow delay.
The legal problem was the illustrated by a late 1990’s
case, Sprung v Royal Insurance. S’s business premises
were vandalised. S made a policy claim and after a
significant delay, S’s insurers denied cover. S duly sued,
but without the insurance proceeds, S was unable
to effect the repairs; what was hitherto a business of
recognised value, then proceeded to fail.
10

The Court in that case ruled and confirmed the principle
that insurers were obliged to pay the claim under the
policy, but were not liable for damages for the financial
loss suffered because of an insurer’s failure to pay the
insurance claim.
It is fair to say that the iniquity of that position in law
has frequently been pointed to and complained about.
Eventually the lawmakers woke up to correct this state
of affairs and by an amendment made to the Insurance
Act 2015, introducing a new section 13A, policyholders
are now granted legal rights to claim damages for late
payment of insurance claims.
Section 13A implies a term into all insurance contracts that
an insurer must pay sums due in respect of a claim within
a reasonable time. If an insurer breaches that duty, the
policyholder can bring a claim for damages (or any remedy
available to it for breach of contract); this is in addition to
the right to be indemnified under the policy for the claim
monies properly payable, and claims to interest.
This new duty was brought in with effect from May 2017.
How the law interprets breach is still to be worked
through the Courts. Section 13A does not define what is
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a reasonable time for the payment of a claim; it defaults
to that ubiquitous legal principle of providing that it all
depends on the ‘relevant circumstances’.

But also beware another tank trap: there is a one-year time
limit for bringing such claims, running from the date when
the insurance claim is settled.

However it gives some examples of matters that may be
taken into account, such as the type of insurance, the size
and complexity of the claim, compliance with any relevant
statutory or regulatory rules or guidance, and factors
outside the insurer’s control.

These relatively new rights and provisions are not in our
experience always known or appreciated when insurance
claims are submitted.

It seems reasonably clearly signposted that what is a
reasonable time to pay a policy claim may well vary
markedly depending on the type, size and complexity of
insurance cover in any particular case.
Also the legislation recognises that insurers are allowed
a reasonable time to investigate and assess the claim.
Insurers will have a defence to a claim under section 13A
if they can show that they had reasonable grounds for
disputing a claim.
Demonstrating that an insurer had reasonable grounds to
delay payment may not, however, be straightforward for an
insurer - particularly where advice received by the insurer
on the merits of a claim is subject to legal privilege which
they may be reluctant to produce or refer to.

Appropriate referencing to them to insurers could well
be significant to those who have insurance claims and
are understandably desperate to receive insurance
monies properly due to them. It is therefore important that
policyholders who have claims submitted monitor the payout position carefully and the engagement of their legal
rights under this new provision very carefully.

For further information, please contact Stephen
Netherway.

Stephen Netherway
Partner
020 7880 4328
stephen.netherway@devonshires.co.uk

The insurer’s conduct generally will be relevant. So, for
example, an insurer might act reasonably in delaying
payment while investigating a claim but be in breach of
its legal duty if it was slow to take into account further
information confirming the validity of the claim.
One tank trap that policyholders must be aware of is that
for business- non-consumer – insurance, insurers can
contract out of the late payment provisions by a policy
term either entirely or by imposing a limit on liability.
There are provisios that this is permissible only provided
the insurer satisfies various “transparency” requirements
contained elsewhere in the Insurance Act 2015, and it has
not acted “deliberately or recklessly”.
In terms the insurer must show that the contracting out
provision is clear and unambiguous as to its effect,
and that it took sufficient steps to draw the term to the
policyholder’s attention (or the attention of its broker)
before the contract was entered into.
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Pre-action protocol for debt claims against an individual:
Are you complying?

The Pre-action Protocol for claims in
respect of monies owed to a business
from an individual (including sole traders)
was amended late 2017 with the aim
to encourage early communication and
subsequent settlement between parties
thereby dispensing with the need to
commence legal proceedings.
To comply with the protocol a business creditor must
provide to an individual debtor full details as to what the
claim relates and how it arose together with a breakdown
of any accrued interest or charges claimed. The letter of
claim should also enclose a Statement of Account and the
applicable copy invoices.
The letter must additionally now provide the individual
debtor a period of 30 days to respond and enclose three
standard forms, being an Information Sheet (providing both
advice and guidance to prevent a claim being issued),
a Reply Form and a Financial Statement form for the
individual’s completion.
Should however there be no response within the 30 days
provided, the business creditor may then present a claim
against the individual to the appropriate Court.
It should be noted that if the business creditor does not
comply with the protocol then the Court may take this into
account when providing Directions for the management of
the claim or when making an Order for costs.
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So what impact has the new Protocol had?
We have seen an increase in the number of settlement
proposals and indeed payments being received from
individual debtors meaning legal costs are not being
incurred by business creditors as they once were.
The Ministry of Justice have reported that in July to
September 2018, County Court claims decreased by 8%
to 513,000 and of these 411,000 were specified money
claims, down 8% on the same period in 2017.
Conclusion
Businesses should be aware of the protocol’s
requirements and ensure they are compliant. From the
Government’s figures it can be seen that money claims are
decreasing year on year but whether this will continue is
yet to be seen.

For further information or advice in relation to the
protocol, please contact Robert Edge or Ann Dixon.

Robert Edge
Senior Chartered Legal Executive
020 7065 1864
robert.edge@devonshires.co.uk

Ann Dixon
Paralegal
020 7065 1826
ann.dixon@devonshires.co.uk
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Send Letter before Claim to debtor
before proceedings are issued.

N

Ye
s

Has the debtor responded
within 30 days?

o

Creditor can issue
claim

Is the debtor
seeking advice?

o

Has the debtor requested
documents?

Where agreement cannot be
reached the Creditor should give
14 days’ notice to the Debtor that

Has the Debtor
asked for time to
pay?
Yes

Documents must be
given to the Debtor
within 30 days.
Another 30 days must
be given to Debtor
before Creditor issues
claim.

No

Yes

Yes

N

Creditor must
allow debtor
a reasonable
time.

Creditor
should review
the Standard
Financial to agree
a reasonable
proposal.

it will issue a claim.
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Reprising and reminding the impact of the
Insurance Act 2015 on business insurances

The Insurance Act 2015 came into
force on 12 August 2016, introducing
major changes to the law governing
insurance in the UK and overturning
over 100 years of insurance law. Here is
a checklist reminder for businesses and
their insurance brokers when reviewing
and renewing insurances under that new
regime.
Scope of pre-contractual disclosure
Business insureds must give disclosure of material
circumstances before the contract is entered into, and this
obligation is discharged if the business either discloses
all material circumstances of which it is, or ought to be,
aware; or gives the insurer sufficient information to put
a prudent insurer on notice that it should make further
enquiries.
What in fact must be disclosed to the insurer (what the
insured ‘knows or ought to know’) is thought to be one of
the more complex issues to discern.
For corporate insureds, what is ‘known’ means what is
known to senior management and/or those responsible for
the insurance arrangements.
14

It is too simplistic to consider that this simply begins
and ends with the knowledge of the business’ board of
directors; the relevant personnel may include a general or
legal counsel who is not a board member or, in the case of
a D&O policy, the individuals covered by that policy. Policy
terms may specify also whose knowledge is relevant.
What an insured ‘ought to know’ includes what would be
revealed by a reasonable search of information available
to the insured. The Act makes clear that this includes
information held within the insured’s organisation or ‘by
any other person’, e.g. a broker or external risk manager.
Again policy wording may define what class of information
is relevant.
There is still a dearth of case law that elucidates these
issues under the Act. It is considered likely that when
tested the Courts will uphold a broader test for the
requirement to conduct a ‘reasonable search’ than under
the previous regime (where an insured was required to
disclose matters that it ought ‘in the ordinary course of
business’ to have known, a requirement that the Courts
tended to interpret restrictively).
What is ‘reasonable’ under the Insurance Act is likely to
depend, inter alia, on the type and size of the risk and
geography and company structure of the insured.
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It is therefore vital that insureds and their brokers should
always consider and keep under review: the scope of
the pre-placement searches that will be necessary; new
placement/renewal timescales; and the format of the
presentation of the risk to the insurer. Note in particular,
the Act makes it clear that ‘data dumping’ is not allowed.
Remedies for breach of the duty of fair presentation
The most wide-ranging reform introduced by the Act is to
the remedies available for breach of the duty to make a fair
presentation.
The remedy in fact available to the insurer depends on
the nature of the insured’s breach. If the insurer can prove
that the breach was deliberate or reckless, it can avoid
the contract and retain the premium. If not, the remedy will
depend on what the insurer would have done had it been
fully apprised of the facts.
So, if the insurer can prove that it would not have written
the contract on any terms, it can avoid the contract but
must return the premium.
If the insurer would have written the risk but on different
terms, it can treat those different terms as applying ab
initio - and/or if the insurer would have charged additional
premium, it can reduce any claims payments accordingly
by a percentage relating to that difference in premium
in fact charged and what it would have charged if full
apprised of the proper circumstances.
Warranties
Despite much controversy, the Insurance Act retains
warranties in English insurance law but with three
important revisions.
First, the abolition of basis of contract clauses, whereby
pre-contractual statements are turned into a warranty by a
provision in the policy wording.

For example, if the policy contains a warranty that a
warehouse will have a working fire alarm but no such alarm
is installed, the insurer will be able to rely on breach of
warranty in respect of a fire loss but not for flood.
Insureds should if needs be discuss with their brokers how
to log and document when a warranty has been breached
and the remedying of the default.
So, in the above example, should there be no working fire
alarm for a period, the insured needs to have processes in
place to log and prove the dates on which the alarm was
not working and when the situation was remedied.
Contracting out provisions
With the exception of the prohibition of basis of contract
clauses, parties to business contracts can contract out of
provisions in the Act.
Where insurers intend to opt out and include a term that
would put the insured in a worse position than they would
be in under the Act, the term will have to be clear and
unambiguous as to its effect and drawn to the insured’s
attention before the contract is entered into.
Insureds need to be aware in conjunction with their
brokers if opt out clauses are proposed as the Act is
generally thought to improve the position of insureds,
and what is the legal regime should there be an opt out
agreed.

For further information, please contact Stephen
Netherway.

Stephen Netherway
Partner
020 7880 4328
stephen.netherway@devonshires.co.uk

Second, any breach of warranty suspends an insurer’s
liability until the breach is remedied; and third, and
significantly, where the warranty (or other term) relates to a
loss of a particular kind or at a particular location or time,
there must, in addition, be a causal link between the loss
and the breach of warranty.

15

Unexplained Wealth Orders

What are Unexplained Wealth Orders (“UWO”)?
UWOs were only recently introduced by the Criminal
Finances Act 2017 as new investigative orders and are
governed by sections 362A to 362T of the Proceeds of
Crime Act 2002 (“POCA”).
UWOs are a mechanism available to enforcement
authorities like the National Crime Agency, Her Majesty’s
Revenue and Customs, the Financial Conduct authority,
the Serious Fraud Office or the Director of Public
Prosecutions, to apply to the High Court to obtain
information from respondents about the source of funds
prior to any application for recovery of assets suspected
to be proceeds of crime. They must be made in respect
of specific assets and against the person whom the
enforcement authority thinks holds those assets.
UWOs require the respondent to provide a statement (in
accordance with s362A(3) of POCA):
a. setting out the nature and extent of their interest in the
property in respect of which the order is made;
b. explaining how they obtained the property (including in
particular how any costs incurred in obtaining it were
met);
c. where the property is held by trustees of a settlement,

16

setting out such details of the settlement as may be
specified in the order; and
d. setting out other such information in connection with the
property as may be specified.
A respondent can be ordered to produce documents in
support of his statement.
What are the criteria?
In order to make an UWO, the High Court must be
satisfied of the following four criteria set out in s362B of
POCA:

(1) There is reasonable cause to believe that the
respondent holds the property;
UWOs are directed to specific property as well as
individual respondents, so the court must be satisfied that
there is reasonable cause to believe that they hold the
property. “Property” is defined in the broadest terms and
means all property wherever situated, including money,
real and personal property, shows in action and other
intangible property (s414(1) of POCA).
Those “holding” property include persons having effective
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control over the property, as well as the trustees and
(actual or potential) beneficiaries of any settlement which
comprises the property (s362H(2) of POCA). A person
is deemed to have “effective control” if it is reasonable
to conclude that they exercise or are able or entitled
to exercise direct or indirect control over the property
(s362H(3) of POCA); as well as persons who hold an
interest in the property, which means for land in England
and Wales any legal estate or equitable interest or power,
and for any other property a right including a right to
possession (s414(3) of POCA).
POCA specifically provides that it is irrelevant whether
other people also hold the property (s362B(5)(a)) or
whether it was obtained before or after the law providing
for UWOs came into force (s362B(5)(b)).

(2) The property’s value is greater than £50,000;
There must be reasonable cause to believe the property
meets the de minimis valuation threshold of £50,000. If a
UWO is sought in respect of multiple items of property, the
total value of the property must be greater than £50,000
(s362B(10)).

(3) The known sources of the respondent’s lawfully
obtained income would have been insufficient for the
purpose of enabling him to obtain the property;
This disparity requirement is the main justification of
a UWO. This requirement places a burden on the
applying enforcement authority to make inquiries of the
respondent’s income.
POCA provides a set of statutory guidance and
assumptions in dealing with this point (s362B(6)). The
court will assume the property was purchased for its
market value and regard will be had to any security such
as a mortgage that would have been reasonably available
to the respondent at the time of purchase. “Lawfully
obtained” income is defined as income that was lawfully
obtained under the laws of the country in which it was
obtained and “known” sources of income mean the
income from employment, assets or otherwise that are
reasonably ascertainable from available information at the
time of the application for a UWO.

(4) The respondent is a politically exposed person
(“PEP”) OR there are reasonable grounds for suspecting
that the respondent has been involved in serious crime
(in the UK or elsewhere) or that a person connected with
them has been.
A PEP for these purposes is defined by s362B(7) of
POCA as an individual who is or has been entrusted with
prominent public functions by an international organisation
or a state other than the UK or an EEA state; or a family
member, close associate or a person otherwise connected
with such above person.
If the respondent is not a PEP, the court must be satisfied
that there are reasonable grounds for suspecting that the
respondent or a person connected with him was involved
in serious crime. An activity is considered to be a “serious
crime” if it falls under the types of offences set out in Part
1 of Schedule 1 of the Serious Crime Act 2007 (s362B(9)
of POCA). If carried out abroad, it must be a crime
abroad and fall within the definition of a serious offence if
it was carried out in England and Wales. Such offences
include (but are not limited to) drug trafficking, terrorism,
fraud, tax offences, bribery, blackmail, organised crime,
sanctions offences and money laundering. Thereby money
laundering is dealing with, or even possession of, the
proceeds of any crime (even minor crime).
How can we help?
Our team of highly experienced white collar crime solicitors
can advise if you are worried that a UWO could be made
against you or if a UWO has already been made against
you.
At the same time, we advise on and help liaise with
enforcement authorities if you believe a UWO should be
made against someone.
We also regularly give seminars and provide training to
organisations as well as individuals on the effects of the
Criminal Finances Act 2017 and in particular UWOs.

For further information, please contact Anna Buch.

Anna Buch
Partner
020 7880 1806
anna.buch@devonshires.co.uk
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Work Highlights
Military
We act for Dennis Hutchings, a former British Army
soldier who is due to stand trial on charges of attempted
murder and attempted grievously bodily harm with
intent alleged to have taken place in Northern Ireland in
1974. Mr Hutchings, who has pleaded not guilty to both
charges, will be tried in March 2020, but his case has
already been taken to the Supreme Court in order to test
the circumstances in which his right to trial by jury could
be withheld under Northern Irish legislation. This work
is part of our substantial practice representing former
soldiers in other investigations and inquests, including
those involved in Bloody Sunday and the ongoing
Ballymurphy Inquest. Philip Barden, James Dunn and
Matthew Garbutt act on these matters.
PFI Disputes
We continue to advise and act on disputes under
complex Private Finance Initiative contracts relating to
hospitals, schools, prisons, etc. These include defending
claims for deductions, bringing claims against other
sub-contractors, and an adjudication arising out of
construction defects. Philip Barden and Pauline Lépissier
act on these matters.
Debt
We were approached by a Private Landlord who had
an outstanding debt for rental arrears to a property
in London. The Landlord received no response and
had previously evicted the tenant without receiving a
forwarding address. We sent an email to the ex-tenant
and within a week we received an offer of payment. The
client has since been receiving monthly payments of
their debts. This shows that a letter or email sent from
a Solicitors firm can be beneficial for you to receive
payment or at least a response. Ann Dixon acted on this
matter.
Arbitration Appeal
At the beginning of this year, we acted on a successful
appeal in the High Court from an arbitral award under the
Arbitration Act 1996. The case was a dispute between
two business partners under two partnership agreements
over their respective shares arising out of the alleged
variation of the agreements through a course of dealing
between the parties. The High Court found for our client
on all points. Pauline Lépissier acted supervised by
James Dunn.
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The SRA
We continue to act for the Solicitors Regulation Authority
on a number of matters involving firms of solicitors. In
one such matter, committal applications arising out of
a former solicitor’s breaches of Court orders are shortly
due to be considered by the High Court. James Dunn
is the lead Partner for SRA matters, assisted by Pauline
Lépissier and Leah Kesby.
Inter-governmental dispute
In a story to make Charles Dickens weep we have won
a case where the dispute started in the 1940’s and first
was litigated in the 1950’s. Justice delayed is not always
denied and better late than never, we say.
There is little in history as difficult to resolve as conflicts
between neighbouring counties. England and France,
North and South Korea, India and Pakistan.
In a high profile High Court case we joined with India in
a dispute with Pakistan over money held in a London
Bank since 1948. The money was placed in the account
just after India’s independence and by the then ruler
of Hyderabad, the Nizam and an absolute Monarch.
Hyderabad is a land-locked Indian province which then
refused to join India and wished to remain independent.
In a dispute that has its roots firmly in the division of
British India and the historic conflicts that gave rise to, we
looked to recover what was £1m in 1948 and was now
£35m. To add to the complexity the case had already
gone to the House of Lords as recently as 1957, when
it was held by Lord Denning that due to the doctrine of
Sovereign State Immunity our courts had no jurisdiction.
We fast forward 50 years and throw in Cherie Blair
/ Booth QC who acted for Pakistan in submitting to
the jurisdiction and we recovered the money for the
grandsons of the 7th Nizam and India. We did not act for
India.
Philip Barden and William O’Brien acted. We were led by
our good friend Hodge Malek QC. The High Court trial
took only 5 years to get on and we represented the only
living witness to testify. A lesson in the cost of delaying
justice. This case gained international reporting and
interest and shows that we can take on the most difficult
cases.

Litigation & Dispute Resolution Team: Contact Details
Philip Barden
Partner & Head of Department
020 7880 4280
philip.barden@devonshires.co.uk

Anna Buch
Partner
020 7065 1806
anna.buch@devonshires.co.uk

James Dunn
Partner
020 7880 4323
james.dunn@devonshires.co.uk

Jim Varley
Partner
020 7880 4376
jim.varley@devonshires.co.uk

Stephen Netherway
Partner
020 7880 4328
stephen.netherway@devonshires.co.uk

Nikki Bowker
Partner
020 7880 4398
nikki.bowker@devonshires.co.uk

Robert Edge
Senior Chartered Legal Executive
020 7065 1864
robert.edge@devonshires.co.uk

Pauline Lépissier
Solicitor
020 7880 4293
pauline.lepissier@devonshires.co.uk

Matthew Garbutt
Solicitor
020 7880 4248
matthew.garbutt@devonshires.co.uk

Leah Kesby
Solicitor
020 7880 4291
leah.kesby@devonshires.co.uk

David Pack
Solicitor
020 7880 4407
david.pack@devonshires.co.uk

William O’Brien
Trainee Solicitor
020 7880 4269
william.o’brien@devonshires.co.uk

Maral Zarrinmehr
Trainee Solicitor
020 7065 1814
maral.zarrinmehr@devonshires.co.uk

Courtney William-Jones
Paralegal
020 7880 4261
courtney.william-jones@devonshires.co.uk
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Paralegal
020 7065 1826
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Devonshires produce a wide range of legal updates for clients as well as running comprehensive seminar
programmes. If you would like to receive legal updates and seminar invitations please join our mailing list:
www.devonshires.com/join-mailing-list
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